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SUMMARY 

Time Warner Cable fu l ly  supports NCTA’s assessrncnt that appropriate updates to the 

Commission‘s cable rate calculation rules can be “accomplished without a major rewrite.” Any 

wholesale changes, at this stage in the evolution of cable rate regulation, would only foster 

confusion, complexity and undermine the laudable goals of predictability and national 

uniformity, and w u l d  bc contrary to the congressional directive to minimize ”administrative 

burdcns on subscribers, cablc operalors. franchising authorities and the Commission.” Time 

Warner Cable endorses the suggestions advanced by NCTA to fine-tune and clarify the rate 

rules. I n  particular. Time Wamcr Cable offers detailed proposals for revisions in three areas: 

I ) mechanisms to streamline thc process for effective competition determinations; 2) 

anendnient o l  the Commission‘s geographic rate uniformity rule necessitated by the sunset of 

CPST regulation; and 3) rate adjustment procedures to account for the addition or deletion of 

channels from regulated basic scrvice tiers. 

With respect to the Commission’s effective competition procedures, there are a number 

ofrefincnients that should now be adopted. I n  the 50115 competing provider test context, Time 

Warner Cable endorses the suggestion nude by several parties the Commission should now 

prcsutne that c l k t i v e  competition exists and shift the burden to the LPA to show the lack of 

competition, particularly in states with high concentrations of DBS subscribers. ‘l’he original 

presumption ofthc lack ot‘cffeclive competition can no longer be justified in light of the fact that 

DBS is now unqucstionably a reasonable and nationwide substitute for cable. At the very 

minimum, the Commission should adopt a neutral burden of proof that would find effective 

competilion i f a  preponderance of the evidcnce supports the cable operator’s showing. 

TO cIisiIrc complete records in effective competition proceedings, the (:ommission should 

huttress a cable operator’s right under Seclion 76.907(c) to obtain a co111pelilor‘s homes passed 



and subscriber numbers. l h e  Commission should clarify that, upon request, competitors must 

provide honics passed and subscriber numbers that reflect single-family homes plus the total 

number of individual units in multiple dwelling unit buildings, regardless of whether they are 

individually or bulk-billed. Additionally, failure to provide a timely response should result in a 

line for each day the compelitor fails to respond after the 15-day deadline. The Commission 

should also revise Section 76.907(c) to explicitly provide LFAs the authority to request 

subscribci-ship data from cahle's competitors. 

Further elaboration i s  also needed on methodologies used in identifying DBS subscribers. 

Time Warner Cable's recent experiences highlight some of the difficulties associated with 

identifying those ZIP codes that correspond. in whole or in part, with franchise areas and the 

variety of resources that might be used in  this process. Time Warner Cable has worked with 

SkyTRENDS to develop a new method Lo efficiently identify those 5-digit ZIP codes associated 

with a particular franchise area boundary. In addition to being efficient, cost-effective and based 

upon reliable data sources, this process allows for consistency and objectivity. Time Warner 

Cable requests the Cornmission to confirm that ZIP codes identified through this process 

prcsumptively reprcscnt the univcrse ofZ1P codes that correspond, in whole or in part, to a 

particular franchise area. Naturally, interested parties would have a full opportunity to prove any 

discrepancies, for example, through the submission of detailed maps. 

ln tllc alternative. Time Warner Cablc suggests that the Commission adopt a process 

whcreby the cablc operator submits to the LFA the list of those ZIP codes believed to cover, i n  

whole or in part. the franchise area. The LFA would have 15 days to ob.iect to this list and to 

propose any specific additions or deletions. The failure to object would create a binding 

prcsumption that the list of ZlP codes is appropriate. In the event an I>FA objects to the 
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inclusiodcxclusion of particular ZIP codes, i t  would need to provide evidence supporting its 

assessment of the ZIP codes associated with the franchise area. 

Section 623(1)(1)(B)(ii) of the Act rcquires a showing that the combined penetration of all 

MVPDs “other than the largest” exceeds I5 percent. Given that SkyTKENDS refuses to provide 

a break out of individual D.l’fl provider’s subscriber data, in cases where the cable opcrator’s 

subscriber total does not excecd aggregate DTH penetration, it is impossible to demonstrate 

which MVPD is the largest. The Commission therefore should clarify that the phrase “other than 

the largcst” MVPI) in Section 673(1)(1)(B)(ii) was simply based on the assumption that the 

“incumbent” MVPD would typically bc thc “largest” MVPD in a particular franchise area, and 

thus would be thc party most likcly to seek effective competition relief. But there is certainly no 

rational basis to preclude MVPDs that are not thc largest in  a particular franchise area from 

ohtaining effcctivc competitioii relief. Thus, Section 76.905(b)(2)(ii) of the Commission’s rules 

should bc amended to change the phrase “other than thc largest multichamiel video programming 

distributor” to read “other than the multichannel video programming distributor seeking an 

effective competition ruling.” 

The Commission should now also refine its application ofthe LEC lesl. In various 

decisions applying the I,EC test. the Commission has recognized that a LEC’s prcscncc has a 

significant competitive impact upon a cable operator long before the LEC completes installing its 

plant or rolling out its services. As long as the LFA has met its statutory obligation by including 

a provision in the franchise requiring construction that will ultimately result in a “substantial 

overlap” of servicc areas according to an established timetable, that timetable should be 

considered per se reasonable and deemed to satis% the test. 

‘rhc Commission should decline Everest’s invitation to use this procceding to resolve 

various pending geographic rate uniformity issues. Without question, the proceedings cited by 

. . .  
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Everest have becn pending for substantial periods and are ripe for decision. However. each such 

proceeding involves a unique set offacts and circumstances, and thus each case is best resolved 

on the basis of the individual record developed in the applicable proceeding. Given the 

complexity of many of the issucs and the parlicularixd factual situations presented, this 

rulemaking proceeding is not the proper forum for resolution of such cases. However, Section 

76.984(a) should be amended iiow to delete the reference to and the applicability oflhe 

geographic rate uniformity requirement to cable programming service tiers. Given the March 3 1 ~ 

1999 sunset of CPST rate regulation. the geographic rate uniformity requirement very clearly 

nom only applies to thc basic service tier. However. the text of Section 76.984 still does not 

reflect this change. Time Warner Cable therefore urges the Commission to amend Section 

76.984 of its rules accordingly. 

Finally, the Commission acknowledged in (he .RIIJRM that “operator and franchising 

authority practices with respect to channel deletions and channel movements havc varied 

considerably” due to disagreements over (he scope of the sunset provision in Section 

76.922(g)(8) ofthe Commission’s rules. That sunset provision plainly states that ”Paragraph (g) 

ofthis section shall ccase to be effectivc on January I ,  1998 unless renewed by the 

Commission.” ‘l‘he provisions terminated on the face of this sunset provision include Sections 

76.922(g)(4)--(5), which required a pro-rata “rcsidual” adjustment when channels were deleted 

from the UST or shifted between the BST and CPST. The fact that the Commission never acted 

to “renew” these provisions prior to January I ~ I998 is beyond dispute. Regardless of what the 

(‘ommission does going forward. the Commission should “grandfather” existing rate calculations 

made on thc basis of a good faith interpretalion of Section 76.922(g)(8), including calculations 

that. consistcnt with the plain language oftlic sunset provision and the Commission’s own 

dccirions: do not include any pro-rata or per-channel residual adjustment for the deletion of BST 

iv 



channels or the movement of RST channels lo CPST. Timc Warner Cable also supports NCTA's 

proposal for thc adoption oi 'a new rule that would apply the per-charuiel adjustment 

methodology (determined without reference to unrcgulated CPST channels) on a going forward 

basis to RST channcl additions, deletions, and shifts on an equal basis. 

V 
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REPLY COMMENTS OF TIME WARNER CABLE 

Time Warner C,ablc, by its attorneys, hereby submits these reply comments in response to 

the Commission’s Notice o t  Proposed Rulemaking and Order in the above-captioned 

procecding. Time Warner Cable fully supports the proposals set forth in the comments of the 

National Cable & Telecommunications Association (“NCTA”). NC’IA offers suggestions for 

the clarification and fine-tuning o f  numcrous aspects o f  the Commission’s rules and policies 

relating to the regulation of’cablc ratcs “in light ofthe March 1999 end of cable programming 

I 
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service tier [(“CPS‘Y)] rate regulation.” 

assessment that appropriate updates l o  the Commission’s cable rate calculation rules can be 

“accomplished wilhout a major rewrite.’.’ Any wholesale changes, at this stage in the evolution 

of cable rate regulation, would only roster conl’usion, complexity and undermine the laudable 

goals of predictability and national uniformity, and would be contrary to the congressional 

direclive to ininimi~e “administrative burdcnr on subscribers, cable operators, [ranchising 

authorities and the Commission.’’‘ 

In particular, Time Warner Cable agrees with NCTA’s 

As scl forth in detail below, Time Warner Cable’s Reply Comments focus on three 

spccilic issues: I )  proposals to streamline the process for effective competition determinations; 

2)  rcvision to the Commission’s geographic rale uniformity rule necessitated by the sunset of 

CPST regulation; and 3) rate adjustment procedures to account for the addition or deletion of 

channels from regulated baric service ticrs. 

1. EFFECTIVE COMPETITION STREAMLINING 

Given Time Warner Cable’s considcrable experience in demonstrating the existence of 

effective competition. there are a number of refinements lo the Commission’s procedures that 

would facililale this proccsr. Implementation ofthe changes outlined below would result in a 

more cfticicnt administrative review process, bcnefiting the Commission, local franchising 

authorities (‘‘I~FAs.’) and cable operators alike. 

’ ATPRMat 11 1 .  

’ NC‘IA Comments at 2. 

47 US.<:. $ 543(b)(2)(A). 1 
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A. Burden ofproof 

The Commission's rules, in their present form, presume that effective competition does 

not exist and place the burden of rebuttal on the cable operator.5 The Commission's decision to 

adopt a presumption of the  lack ofeffectivc competition was based on the beliefthat i t  would 

"expedit[e] implement[ing] the ratc regulation provisions of the [I992 Cable] Act."6 When the 

Commission adopted a presumption against efrective competition back in 1993, the first high- 

pouered direct broadcast satellite ("DBS") satellite was not yet even launched.' There were few 

overbuilders. Video diallone was a "nascent service."' 

The competitive landscape has changed dramatically in the intervening years. Non-cable 

multichannel video programming distributors ("MVPDs") accounted for approximately 23% of 

all MVPD customers as of the cnd of 2001 .' While SMATV and wireless cable have 

experienced relative stability, I O  and there are a growing number o f  overbuilders, OVS, and 

' .See 47 C.F.R. $0 76.906, 76.907(b), 

See In /he Milter qflmplenwnlulion o/'Sections of die CLrhle Television Consumer Protection 
und (:omperifion Aef o f l Y Y 2 :  Rtrre Regululion. Report and Order and Further Notice of Proposed 
Rtilemaking, 8 FCC Rcd 563 I ,  71 41 (1  993) (;'Rule Order "). Notably, in its Notice of Proposed 
Rulemaking to implement Scction 623. as revised by the 1992 Cable Act, the Commission 
initially proposed to place tlic burden on LFAs to demonstrate the lack of effective competition. 
.Cce In [he ,I4utter oflmplemenlurion qfSecrion Ofthe C'ahle lklevision Consumer Protection and 
C'ompetirion Aci o f 1  Y92: Rtrie Regululion, Notice of Proposed Rulemaking, 8 FCC Rcd 5 IO, 7 
17 ( I  992). Thc fact that the Commission exercised its discretion in initially assigning the burden 
of proof serves to rebut thosc who argue that Congress established a statutory presumption 
against the presence of effective competition. 

6 

.See Rcrre Order at 7 32,n.  100 1 

' ~ u i e  Order at 7 21. 
') .%e In /he Matter o ~ l ~ i ~ ~ i e m e n t a l i o n  of Seclion I I ofthe Cahle Televi.rion Consumer Proteclion 
trrrd C'ompelilion Act of 1992, CS Dockel No. 98-82 ei ul , Comments of A'T&T Corp. (Jan. 4, 
2002), at 16-1 7. 

See Annuul A.c-.ve.s.smenr cfihe Sltrlus oj'C'onipelilion in /he Murkei,for ihe Delivery of Video 
l'~.ogramming, First Report, 9 FCC Red 7442,lT 79, 92 (1 994) (reporting approximately 
550,000 wireless cable, and one million S M A ' V ,  subscribers); Annual As.se.rsmenr ofrhe ,Siutu.y 
(footnote continues) 
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broadband service providers,’ DBS has enjoyed astounding growth and provides formidable 

conipetition to cable.’* Since having launched the first high-powered DBS satellite system in 

December 1993. with  approximately 600,000 households in  1 994,13 DBS subscribership 

reportedly now exceeds 1 8,400,000.11 

o/ C’omperirion in (he Murkel,Ji,t /he Delivery of Video Programming, Eighth Annual Report, 17 
K C :  Rcd 1244, l I  71, 75 (2002) (reporting approximately 700,000 MMDS, and 1.5 million 
SMATV, subscribers) (“Eighth Annual Report”). 

>Scv Eighth Annual Report at 1~ 107 (noting the “growing importance of providers that are 
overbuilding existing cable systems with state-of-the-art systems that offer a bundle of 
telecommunications services . . . Building advanced systems allows BSPs the ability to offer a 
bundle of services. such as video, voice and high-speed Internet access . . . .”). 

Despite NATOA’s contrary suggestion, IIRS offers an “effective competition alternative.” 
See National Association o f  Telecommunications Officers and Advisors, the National League of 
Cities, and the Miami Vallcy Cable Council Comments at 32, 38 (“NATOA Comments”). The 
Commission has recognized that “[tlhe growth of non-cable MVPD subscribers continues to be 
primarily due to the growth o l  DRS.” See Eighth Annual Report at 7 8. As Chairman Powell 
recently observed, “EchoShr and LXrecTV compete vigorously, not only with cable, but with 
each other . . . [Nleither operator is failing in its efforts to complete against cable. DBS 
subscriber growth rates arc 2.5 times larger than those of cable. Cable i s  attempting to respond 
to the DRS threat by increasing channel capacity and adding new services for consumers.” See 
In /he Matrer of Applicarion of EchoSlar C’onununiculions Corp., Gencrul h4oior.c. Corp., and 
Ilughe.c Electronics Corp., Hearing Designation Order, 17 FCC Rcd 20559 (2002) (Statement o f  
Chairman Michael K .  Powell). DirccTV and EchoStar each offer in  excess of 200 programming 
channels, and offer local channels in “48 markets reaching inore than 65 million television 
households.” See .4nnual A.c..se.ssnzenl q/ ihe Slurus ofConipelilion in the Markelfor /he Delivery 
ojVideo Programming, MB Docket No. 02-145, Comments ofthe National Cable & 
Ielcconimunications Association (July 29, 2002). at 15-1 6 (“NCTA Video Competition 
Comments”). Cable has responded to such competition. Since 1996, cable operators have spent 
inore than $65 billion to upgradc their systcms to provide new services (e.g., digital cable, digital 
music, high-speed lntcmct access. video-on-demand. interactive television, telephony). 15‘w id. 
at 3-4. 
‘ ‘ 
I’wgrummiflg, Second Annual Report, 1 1 FCC Rcd 2060,149 ( 1  995). 

\~ww.sk\repot-l.coni/dth c_ount ,htm (lasted visited Nov. 21, 2002). .rhis figure represents July 
2002 combined Direc‘IV and EchoStar subscribcr data. C - B n d  rcpresents an additional 
estimated 685.795 subscribcrs. 

I /  

I ?  

/ ? m u d  .4~se.vsineni of the .Slutus cJj’C‘ompelition in [he Marketfor the Delivery of Video 

14 &e Salellitc ‘IV Subscriber Counts, National DTH Counts, located at 

4 



In  light of these monumental changcs in thc competitive environment, Time Warner 

Cable endorses the suggestion made by several parties that the Commission should now presume 

that effective competition exists and shift the burden to the LFA to disprove its existence, at least 

i n  states with more than I S  percent satellite penetration. 

I)BS is now unquestionably a reasonable substitute [or cable, such approach would be fully 

justified. 

15 Particularly i n  light of the fact that 

At the very minimum, the Commission should adopt a neutral burden olproofin 

effective competition decisions. The Commission’s motivations in  adopting the original 

presumption of the lack of effectivc competition - administrative efficiency, LFAs’ perceived 

lack of access to information, and expeditious implementation oP rate regulation - are no longer 

justified." LFAs havc had almost a decadc to certib to regulate rates, effective competition 

dcterminalions by thc Comlnission are increasing, and cable operators have no inherent 

advantage in compiling data relating to competitors.” Rather, with a “neutral” standard, the 

Commission would find effective competition if a preponderance ofthe evidence supports the 

cable operator’s showing. Thus. for example, unopposed petitions would be deemed granted 

automatically after thc opposition period (20 days from the date ofpublic notice) has run. 

Similarly. where an LFA secks to regulate for the first time, the [,FA would have to establish the 

See NCTA Comments at 28-29 (noting that “DBS penctration exceeds I S  percent in 44 states; 
20 percent in 36 states; 25 percent in  22 states; 30 percent in 7 statcs; and even 40 percent in one 
statc.”); Cox Comments at 20-21 ; Comcast Comments at 38-42. 

I T  

See Rule Order at 1 4 I 
At the time that the Commission adopted its prcsumption that effective competition did not 

exist, it had thought that i t  would collecl data annually from cable’s competitors. See Rure Order 
at n.145. Time Warner Cable knows of no publicly available document that includes all 
pcrtiiieiit dctails regarding various competitors’ reach and penetration for specific communities. 
hloreowr. as described further below, cablc operators have faced numerous obstacles in 
obtaining their competitors‘ reach and penctration data. 

16 
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lack of effective competition by a preponderance of the evidence, just as the LFA must currently 

do when seeking to re-certify to regulars i n  a community where effective competition previously 

had been demonstrated.“ 

B. 

I ime Warner Cablc has found that, despite the Commission’s good ir 

Competing Provider (50/15) Test - Generally 

_. ntions, so e of 

the mechanisms designed to assist with the effective competition process have served more to 

fiustratc, rather than facilitate. that process. There are, however, a number of simple, practical 

solutions to resolve these concerns. 

I .  Subscriber Numbers 

l‘hc Commission has set forth what constitutes a “household,” and therefore should be 

counted for effective competition purposes.” The Commission should reiterate that competitors 

must providc subscriber numbers that reflect single-family homes plus the total number of 

individual units i n  multiple dwelling unit  buildings, regardless o f  whether they arc individually 

or bulk-billed (e.g , MDU subscribers should not be reported on an “equivalent” basis, nor 

should an MDU account be counted as a single subscriber for effective competition purposes). 

‘l’hc Commission should also make explicit that it intends for “courtesy” (unbilled) customers to 

be reflected in that count since they represent households that receive service from a MVPD 

othcr than the cable opcrator. 

Sec  47 C.F.R. 4 76.916 

See Kirlc Order at 7 34: . Y ~ Z  ir1.w In Ihc Mutter oflrnplementution (if Sections of the  Cirhle 

I X  

1 CI 

7elevi.c.ion (bn.cirtner Prorection und C,‘oinpetition Acl of 1992: Kute Krgulcr/ion, Third Order on 
Reconsidcraiion, 9 FCC Rcd 4316.1]1 15-17 (1994); 47 C.F.R. 4 76.905(c). 
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2. Competitor Subscriber Number Requests 

In an attempt to ensure ready access to the information necessary to demonstrate effective 

competition, the Commission has directed competitors to provide reach and penetration 

information within I5 days of a I-quest, where such information is not otherwise a~ai lable .~’  

Unfortunately. Time Warncr Cable’s attempts to exercise this right have proven frustrating and 

sub,ject to abusc. 

The satellite industry has steadrastly refused to directly provide cable operators with 

reach and pcnctration information,21 a position seemingly accepted by the Commission. As the 

Commission noted in its recent Denion, 7i.xas case, 

Pursuant to Section 76.907(c) of the Commission’s rules, cable 
operators may request subscriber information from competitors for 
effective competition purposes. This subscriber information may 
be limited to numerical totals. The Commission has accepted DBS 
subscriber reports from SkyTrends on behalf of the DBS providers 
in satisfaction of this requircment.’2 

Cable operators havc historically faced considcrable obstacles in obtaining timely 

information €rom SkyTRENDS. At one point, Time Warner Cable had a backlog of numerous 

unfilled orders, covering approximately 150 local franchise areas, some of which had been 

See Rule Order at 7 44; 47 C . F . R .  4 76.907(c) 2(1 

’I After facing delays that in  some cases exceeded several months -attributed by SkyTRENDS 
to the ljilure of one or more ofthe DTH satellile providers (DirecTV, EchoStar, and Motorola 
Authorization Center) to provide timely subscriber counts - Time Warner Cable made Section 
76.907(c) demands on both DirecTV and EchoStar. In response, DirccTV and EchoStar 
continued to maintain to ‘Time Warncr Cable’s counsel that such information was readily 
available through SkyTRENDS. See, e.g., Exhibit A (Letter from Merrill S. Spiegel, Vice 
Prcsidenl, Government Affairs, DirecTV. lo Arthur 1-1. Marding, dated Feb. 28, 2002) (taking the 
position that “[blecause the ZIW4 data TWC is requcsting is currently available through 
SLYTRENDS, DIKECTV will rcfer your requests to that program”). 

Sce Mtrrcus C‘uhle A,?svciule,y, LL(: 17 I:CC Rcd 16652, n.16 (Media Bur. 2002) (“Denton, 2 2  

7ksc1.~ Ordeo.“) (petition for reconsideration pending) (intcrnal citations omittcd). 
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pcnding for well over six months. Until recently. at least one of the direct-to-home ("DTH') 

providers niadc a practice of reporting receivers ( c . g ,  multiple outlets) and not subscribers. thus 

rcquiring cable operators. that were using the 5-digit ZIP code allocation niethodology described 

bclon. to rcducc the D'III penetration information they received by a unsubstantiated factor to 

account Tor such reporting inconsistencies. It is noteworthy that cable operators incur significant 

costs to obtain 1)TH penetration inl'ormation through S ~ Y T R E N D S . ~ ~  While Time Warner 

Cablc docs not object to obtaining D-1'11 penetration information through SkyTRENDS, and 

agrees that. whilc not perfect, this process represents the best alternative available for obtaining 

II~rlH subscriber data,24 cable opei-ators, LFAs, and the Commission are entitled to assurances 

that the satellite industry is providing timely. complete and accurate data.*' 

'1.0 ensure access to the necessary data, Timc Warner Cable suggests several 

inodifications to Section 76.907(c). First. the Commission should provide some teeth to the right 

uiider Section 76.907(c) to obtain ii compclitor's homes passed and subscribcr numbers. Failure 

to provide a timely response should result in a finc for each day the competitor fails to respond 

after the I 5-day deadline. Second, the Coinmission should revise Section 76.907(c) to explicitly 

provide LFAs the authority to request subscribership data from cable's competitors. Third, the 

Commission should require competitors to certifj, that the subscriber data provided is timely, 

accurate and complete and i s  compiled in accordance with the methodology outlined above in 

" Of course, this would seem incoiisistcnt with the Commission's expectation that competitors 
provide such information at their own expense. See Rule Order at 

( " l k ~ e h e  Oregon Cilies Order") (accepting the "Sky Trends data . . . because it is the best 
available source for dctermining DBS subscribership i l l  such zip codc areas"). 

Cable operators facc similar frustrations in seeking to obtain data from other competitors, 
including SMATVs. Assuming that the cable operator can even identify the SMATV owner, 
(hotnote continues) 

45. 

,See Fulron 'uhle Sy'.tljnw c'uinpm~y 11, I 7 FCC Rcd 4648, 7 7 (Cable Serv. Bur. 2002) 

.~ 7 i  
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Section I.B. I .  These simple changes will serve to facilitate this process and make it more 

meaningl'ul, as well as allay LFA coiicerns regarding their inability to verify SkyTRENDS data. 

3 .  Number of Competitors 

'I'hc competing provider test requires that "the rranchise area is ~ (i) served by at least 

two unaftiliated multichannel video programming distributors each of which offers comparable 

iidro programming to at least 50 percent ofthe households in the franchise area."2h The statute 

011 its face makes clear that this test is met w-here consumers have a choice among two MVPDs - 

- tlic incumbent and at least one competitor that is not affiliated with the incumbent. Despite 

numerous cases applying this principle," some oppositions remain confused on this point, so the 

Commission should take this opportunity to reiterate that the first prong of the competing 

pro\jider test is met in any case where the "cable operator and a competing provider each offer 

comparable programming to at least 50% of the  household^."^^ 

C. DBS-Based Competing Provider Test 

The Commission has sanctioned the use of two alternative means for establishing 

effective competition relying on DTH satellite providers, including DirecTV and EchoStar. The 

which is no easy task. many times Section 76.907(c) rcquests simply go unanswered by SMATV 
operators. 

"'See 47 U.S.C. 543(l)(l)(B)(i); 47 C.F.R. 4 76.9@5(b)(2)(i). 

SW, c.g. ~ Faicon 7i.lecuhke, 10 FCC Rcd I654 (Cable Serv. Bur. 1995); Blue Ridg Cuble 
Televi.tion I n c ,  1 1 FCC Rcd 8039 (Cable Serv. Bur. 1996); Anzericahle fnternuiional Arizonu, 
fnl.., I 1  FCC Rcd I 1588 (Cablc S e w  Bur. 1996); Time Wurner Enteriainment, 12 FCC Rcd 
253 I (Cablc Serv. Bur. 1997); Purugon Comtnunicoiions und Time Wurner Enterrainment- 
AdvL/nce;;l;eM,house Partner.ship. 13 FCC Rcd 591 3 (Cable Serv. Bur.: 1997). 

l8  .See N P R M  at n .  6 
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('ommission has approved use of either SkyTRENDS' 7,IP+4 methodology2y or a 5-digit ZIP 

code allocation methodologyJ0 for determining those Ul'tl subscribers that are located within a 

particular franchise area. 

1 .  ZIP Code Identification Methodologies 

Time Warner Cable's recent experiences using the San Luis Obispo methodology and 

arguments raised in opposition highlight some of the difficulties associated with identifying 

those ZIP codes that correspond. in  whole or in part, with franchise areas and the variety of 

rcsourccs that might be used in this process. For example, Time Warner Cable understands that 

there arc many of ZIP code changes each year - additions, deletions, splits, and other 

modilications. In addition, political boundaries sometimes change, e.g., through annexations. 

Moreover, to thc best of Time Warner Cable's knowledge, there is no generally accepted source 

that can be used to identify all ZIP codes falling within particular political subdivision 

bo tindari es. 

a. SkyTRENDS'  ZIP Code Idenlijcution Process 

In an attempt to overcome these deficiencies and minimize oppositions on ZIP code 

identification issues, Time Warner Cable has worked with SkyTRENDS to develop a method to 

efficiently identify those 5-digit ZIP codes associated with a particular franchise area. This 

process cmploys mapping software and 5-digit ZIP code boundary software, which are based on 

&e, e . g  Denton, Tet.xu,v Orderl.; .see UI.SO / t i  the Mailer ilf Vick.sburg Video. Inc. d/hiu W E M ' O  2 0 

L,;&o, 
WEffC'O IVidoo, h c . ,  17 l:CC Rcd I6662 (Media Bur. 2002); Twelve Oregon Cirie.y Order. 

( 'hur iw (:otnniiinicu/ions Properiic.s. LLC', 1 7  FCC Rcd 461 7 (Cable Sew. Bur. 2002) ("Sun 
1-1ri.s Obi,cpv Order"): See U ~ . S O  Charier C'ornrnuniculions, I7 FCC Rcd I5491 (Media Bur. 2002); 
l'irlcon Firs/, lnc., 17 FCC Rcd 16629 (Media Bur. 2002); Fulcon Cornmzmily Cuble. L. P . ,  CSR 
5964-E. DA 02-2977 (Media Bur. rel. Nov. 4. 2002). 

~ 17 FCC Rcd I 6659 (Media I3ur. 2002); In the Muller ojKilgore Video, lnc. d/b/u 
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US. Census I3urcau data and U.S. Postal Service data, re~pectively.~'  In addition to being 

eflicient and cost-effective and using reliable data sources, this process allows for consistency 

and objcctivity. 'rime Warner Cable therehrc requests that the Commission acknowledge that 

ZIP codes identified through this process prcsumptivcly represent the universe of21P codes that 

correspond, i n  whole or in part, to a particular fraiichise area. Naturally, interested parties would 

h a w  a full  opportunity to prove any discrepancies, for example, through the submission of 

cleiailcd maps. 

b. ZIP Code Identificci[ion Pre-Screening 

In the alternative, 'lime Warncr Cable suggests that the Commission adopt a process 

\+hereby the cable operator submits to the LFA the list oflhose ZIP codes believed to cover, in 

whole or in part. the franchise area. Thc [,FA would have I5 days to object to this list and to 

propose any specific additions or deletions. The failure to object would create a binding 

presumption that the list of ZIP codes is appropriatc. In thc event an LFA objects to the 

inclusion/exclusion of particular ZIP codes, i t  would need to provide evidence supporting its 

assessment of the ZIP codes associated with the franchise area. In its sole discretion, the cable 

operator could then rely on its original list. the LFA's list or a combination thereof. Should the 

cable operator rely on the list that the I.I-'A provides, the I J A  would be barred from objecting; 

otherwise, the cable operator would have to defend the validity of the ZIP code list it uses in  the 

face of' any objection.'* 

3 1  See Exhibit B (SkyTKENDS' LIP Code ldentificatlon Methodology) 

3 -  The efficacy of this approach was denionstrated recently in  connection with the pending 
effeclivc competition determination request for Cary. North Carolina (CSR-5940-E). In that 
proceeding. the Town of Cary questioned whether some of the zip codes relied upon by the 
petitioner in fact covered any portion of the Town. Unable to independently verify these facts, 
the Deputy Chief, I'olicy lli\3isioii, Mcdia Bureau wroic io counsel for petilioncr and requested 
(footnote continues) 



2. Availability to At Least 50 Percent of the Households 

As noted above, I h t  first prong of the competing provider test requires that a franchise 

area is .'(i) served by at least two unaffiliated multichannel video programming distributors each 

of which offers comparable video programming to at least 50 percent of the households in the 

h-anchise area."33 I n  an effort to streamliiic the etfective competition process, the Commission 

may take official notice that as a result oftheir now ubiquitous availability, DirecTV and 

EchoStar C'DSS Providers") satisl'y this prong. 

Service of a MVPD is "offcred" for purposes of effective competition 

(1) [wlhen the multichanncl video programming distributor is 
physically able to deliver service to potential subscribers, with thc 
addition of no or only minimal additional investment by the 
distributor, i n  order for an individual subscriber to receive service; 
and (2) [w]heii no regulatory, technical or other impediments to 
households taking service exist, and potential subscribers i n  the 
franchise area are reasonably aware that they may purchase the 
services of the multichannel video programming d i ~ t r i b u t o r . ~ ~  

that the parties attempt to agree to a stipulation as to the appropriate list of zip codes. Petitioner 
sent its proposed stipulation to the Town on November 26, and the Town promptly agreed to the 
proposed stipulation on November 27. This txarnple serves to demonstrate how a pre-screening 
approach might create efficiencics Ibr all affected parties and that the 15-day lime frame 
suggested by 'rime Warner Cablc is niore than adequate. 

'.'St.e 47 U.S.C. 9 543(1)(1)(B)(i); 47 C.I.K. 5 76.905(b)(2)(i). 

47 C F . f < .  9 76.905(c). 
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I:ach element ofthis prong is satisfied as follows: 

Physical Availability. Insofar as the Commission has repeatedly determined that DBS 
scrvicc is technically available due to its nationwide satellite footprint throughout the 
cntire continental United States,” it has properly taken official notice that the DBS 
Providers are “physically able” to oPfer service to subscribers in all franchise areas. 

N o  Reguldory, Technical or Orher Inipedin7ents Exisl. The DBS Providers’ services 
are deemed to be technically available in a franchise area if their satellite footprints 
cover the franchise area and there are no local regulations prohibiting reception by 
home satellite dishes.’” Indeed. i t  would appear that any such restriction would 
violate Section 207 ofthe Telecommunications Act of 1996 and Section 25.104 of the 
Commission’s rules.” Further, the DBS Providers do not need franchises in  order to 
operate within a franchise area. As such, there are no regulatory, technical or other 
impediments that restrict the ability o l a  consumer to obtain service from a DBS 
Providcr. 

Reusunable Awurene.ss of Availabilify. The Commission has indicated that 
“awareness may be accomplished through any sort of local, regional or national 
media, provided that such media reach the community in question.”’* It has also 
relied on evidcnce that the competing MVPD has customers in the affected 
community to demonstrate that potential subscribers are reasonably aware of their 
ability to receivc service from an altcrnative provider.’” Given the DRS’ Providers 
extensive national, regional and local marketing and advertising  effort^,^" plus their 

3i See Time Warner Enler/uinment-Advance/Newhouse Partnership, 17 FCC Rcd 6370,1] 2 
(Media Bur. 2002) (“Dunedin, Florida Order”); Twelve Oregon Ciries Order at 7 3 ;  Texas Cable 
Parrners, L. P . ,  17 FCC Rcd 6373, 7 3 (Media Bur. 2002) (“I$arlingen, Texa.r Order”); Sun Lui.5 
0 b i . p  Order at 11 5 ;  Fron/ierVi.sion Operaring Partners, 16 FCC Rcd 5228,ll 3 (Cable Serv. 
I~uI-. 2001 ) (“lVariou.c Verinonr (’ornrnuniries Order”). 

” ~ e e  Kate Order at 11 32 

7’ SCY ‘TeleL.ommtinications Act of 1996. Pub. L. No. 104-104, 110 Stal. 56 (1996), 4 207; see 
d ~ o  47 C.F.R. 4 25.104. 

3 x  .See Rare Order at 7 32 

,See Kanst1.s Cily Cable Purrncrs: I6 FCC Kcd IS75 I ,  11 6 (Cable Serv. Bur. 2001); l’ime 
IVurner Lfitertuinment Con7pany 1.. I’. , 16 FCC Rcd 7537,7 6 (Cable Serv. Bur. 2001). 

According to trade press reports. DirccTV spent $90 million in advertising in I999 and over 
$200 m i l l i o n  in 2000, iiicluding oiwr $1 50 n~illion Iii the ]as[ quarter of2000 alonc. See 
‘.lIirec‘lV Breaks Deutsch Ad,” Adveriisingilge, October 24, 2000; “DirecTV Breaks $20 Mil 
Effort From Deutsch,” At/verri.vinfi Age, January 22, 2001. According to its most recent IO-K 
filing with the Securities and Exchange Commission, the DISH Network spent $139 million on 
advertising in 2000 and $147 million in 2001. See EchoStar Communications Corp., Annual 
Reporr Pursurrnl l o  Seclion 13 or l j (d)  of the Securilies Exchange Acr qf1934fi)r (he Fiscal 
J’cur EndedDecetnher 31. -7001, Form IO-K. File No. 0.261 76, at 39. The DBS Providers also 
(lootnotc continues) 

3‘) 
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signilicant penetration,‘“ the Cominissioii should take official notice that potential 
subscribers arc reasonably awarc oi’DBS’ availability. This would simplify the 
petition process by eliminating the need to provide DRS advertising and marketing 
materials. 

Prugrum Compurahilily. The programming offered by a competing MVPD is 
deemed “comparable” if it includes “at least 12 channels of video programming, 
including at least one channel of nonhroadcast service p r ~ g r a m r n i n g . ” ~ ~  The 
Commission has repeatedly found that the DBS Providers offer “comparahle” 
pr~gramming.‘~ I t  therefore should take official notice to this effect, thus eliminating 
the need to include channel line-ups as part of each effective competition petition.“ 

In light o t the  ample evidence satisfying each element of the first prong of the competing 

provider test. the Cornmission should take official notice that such prong is satisfied. This 

measure would considerably streamline the proccss and obviate the need to repeatedly recite 

thcsc mcchaiiical showings i n  each cffective competition petition 

maintain comprehensive websites through which consumers can learn morc about local retail 
outlets and how to buy the necessary equipment online or through a toll-free number. See 
www.dislinetwork.com and www.directv.com. See Rare Order at n. 104 (“[Wle believe that 
regional or local marketing, such as by a national or regional 800 telephone number, would 
suffice.”). 

‘I See NCTA Video Competition Commcnts at 13-14 (noting that 44 states have DTH 
penetration in excess of 15 percent as of April 2002). 

‘’ ,See 47 C.F.R. 4 76.905(g) 

3 3  .See / R e  Helicon Grmp,  L. P . ,  17 ICC Rcd 16636, n .  8 (Media Bur. 2002) (“While Charter did 
not provide in its Petition a copy of EchoStar’s nationwide channel lineup, which is otherwise 
available at ~ ~ ~ . d i s l i n e t w o l . k . c o m ~  wc have consistently found that thc programming of both 
DBS providers satisfies the programming compatibility component of the competing provider 
cffcctivc coinpctition test.”); see ulso Denron, Te.uu.s Order at f 4; Dunedin, Florida Order at f 2;  
Twehe  Oregon C’d ie ,~  Order at 7 3 ;  Hurlingen, Texn,s Order at f 3; San Luis Obispu Order at f 
5; Vurious C’ernzon/ Comniunilies Order at 7 3 .  Moreover, the DBS Providcrs satisry the 
program comparability standard regardless of whether they provide local-into-local service. See 

Commission’s effeclive competition program comparability standard does not include a local 
television programming component.”). 

make reference to the channel lineups probided by many cable operators. By taking official 
ioticc. m y  doubt as t o  the nccd to provide such documentation will be resolved. 

fidcon 7i./wuh/e, CSli 5986-E, DA 02-3140,14 (Media Bur. rel. Nov. 14, 2002) (“[[]he 

4.1 NotLtithstanding repcated recitals to this gcneral el‘fect, the Commission’s decisions routinely 

14 
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3. Largest MVPD Issues 

Section 623(1)( I )(B)(ij) of the Communications Act requires a showing that the combined 

penetration of all MVPDs “other than the largest” exceeds 15 p e r ~ e n t . ~ ’  Given that 

Sky’l l lENDS refuses to provide a break out of individual DTIi provider’s subscriber data,46 i n  

cases where the cable operator’s subscriber total does not excced aggregate DTH penetration. i t  

is impossible to demonstrate which MVPD is the largest. The Commission thcrefore should 

clarify that the phrase “other than the largest” MVPD in Section 623(1)(I)(B)(ii) was simply 

based on the assumption that the “incumbent” MVPD would typically be the “largest” MVPD in 

a particular franchise area, and thus would be the party most likely to seek effective competition 

relicf. Certainly Congress could not have intended to preclude effective competition relief to 

MVPDs other than the “largest” MVPD. especially where the smaller MVPD can demonstrate 

that i t  laces competition from MVPDs with aggrcgate penetration of 15 percent or morc, 

nolwithstanding that one or more ofthe cornpcting MVPDs may be larger than the MVPD 

seeking effccti\je competition relic[. Thus, Section 76.905(b)(2)(ii) of the Commission’s rules 

should be amended to change the phrase “other than the largest inultichannel video programming 

distributor” to read “other than the multichannel video programming distributor secking an 

effective competition ruling.” 

See Time WuYner lkleritr i~7meni C’o., I,./’. e/ ul. v.  FC(.’, 56 F.3d 15 I (D.C. Cir. 1995) (holding 
that the subscribership ofall  MVPDs, other than the largest MVPD, may be aggregated to satisfy 
the 1 5  percent threshold). ,See u / ~ w  47 C.F.K. 9 76.905(f’). 

Cable. dated dune 11. 2002). 

45 

See Exhibit C (1,eltcr from Doug Larson, SkyTRENIIS, to Gal-y Matz,, Esq., Time Warner 46  
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D. LECTest 

In the (‘cihle R e / w m  Orrfer, the Commission concluded that “a LEC’s presence can 

have a competitive impact on a cable operalor before the LEC finishes installing its plant or 

rolling out its s~rvIces.”~’ The Commission therelbre concluded generally that in order to 

denionstrate cllective competition from a LEC: 

ll the LEC has not completed its buildout or roll out, the 
incumbent cable operator must establish that the LEC intends to do 
so within a reasonable period oftime, (hat the LEC does not face 
regulatory, technical or other impediments to households taking 
service. that the LEC is marketing its service so that potential 
customers are rcasonably aware that they will be able to purchase 
the service, thal the LEC has begun actual commercial service, the 
extent ofthat service, the ease with which scrvice can be 
expanded. and the estimated date for completion of the 
construction or rollout in the franchise area.48 

In  various decisions applying the I .CC lest, the Commission has rcpcatcdly recognized 

that a LEC’s prescnce does in lac1 have a significant competitive impact upon a cable operator 

long before the LCC builds oul its plant.“’ Dcspite this straight-forward directive, which is 

entirely consistent with repeated pronounccments that the LEC test contains no minimum homes 

passed or penetration threshold, LECs continue to argue that effective competition 

determinations should be withheld until thc LEC completes construction to some nebulous 

“substantial” portion of the franchise area. For examplc, NATOA unfairly characterizes the 

47 Iniplenzenialion of Cahle ,4c/ Provisiuns o / lhe  Te1cconzmunicrrtion.r Aci qf1996, Report and 
Ordcr. 14 FCC Kcd 5296, 11 1 I ( 1999) (“Cable Reform Ordcr”). 

Sw id. at 11 13. 4H 

“ ’ ~ e e .  cg., C‘nhlerisyion of Bo.rlon, h c . ,  17 FCC Rcd 4772 (2002), afirming 16 FCC Rcd 140.56 
(Cable Serv. Bur. 2001 ); Tesu.c ( ‘ahle Ptrr/ners. I7 FCC: Rcd 4377 (Cable Serv. Bur. 2002); 7ime 
Warno  En/er la inmeni -Adv~ince~’~~’~~h~~use  I’ariiicrship, 17 FCC Rcd 6367 (Cable Sew. Bur. 
2002): ,4rim/rong C,’oinmzmicc~iiun.c. lnc. I,. <Lluuni Pleasani Township. PA, 16 FCC Rcd I039 
(Cable Scrv. Bur. 2001); T i m  Warner ~ntn/eritrini,len/-Ad~unce/Newhouse Parine,:vhip, 12 FCC 
(hotnote continues) 



(‘ommission’s decisions to find effective competition under the LEC test in instances where the 

competitor has not yet conipleted its buildout as “show[ing] a disturbing willingness to ignore 

present economic facts in favor o fa  rosy vision of coming competition,” and at least in one case, 

suggesting that the Cornmission should have no1 -‘ignored the facts o l  the more recent downturn 

in thc telccornmunications industry: the specific financial difficulties faced by [thc L K ] ,  the 

company’s slowdown of construction . . . . and explicit statements by [the LEC] that it would 

not be able t n  niect its build-out schedule. . . .“”’ 

The Commission‘s priority niust be to protect competition, not specific competitors.” 

Industry-uidc and company-specific financial problems, however unfortunate and distressing, 

cannot serve as a basis to ignore the competitive realities in a particular situation. Congress and 

thc Commission have set forth the circumstances pursuant to which LECs are considered to 

provide elfkclive competition - cclicts that cannot simply be ignored because of linancial 

circumstances faced by a particular competitor 

Perhaps the most contentious issue in this area involves ascertaining what constitutes a 

“rrasonable” period o f  time for a competitor to be required to build out under its franchise. Time 

Warner Cable suggests that the Commission establish a presumption that the buildout timetable 

established by the LFA in the franchisc agreement with the LEC will be deemedper Je 

reasonable. LFAs are sophisticated bargainers that have familiarity with local construction 

Rcd 3 143 (Cable Serv. Bur. 1997) (all finding 1,EC effective competition when only a portion of 
the franchise area was built out by the competitor). 
$1) 

31 

NATOA Comments at 35-36 (internal cjlations omitted). 

See Rrunswick Corp. v. Pueblo BoiiJl-O-.kfat, lnc., 429 U.S. 477,488 (I 977) (noting that 
antitrust laws are designed to protcci competition, not competitors); see ulso Applications of 
.‘Ve.xlel C‘oinmunication?.p Inc. For. Trun.@r O f  Conirol Of OneComm Corporation, N.A . ,  And C- 
(‘21,L ( ‘or/?..  I O  FCC Rcd 3361 7 30 (February 17, 1995) (in finding the NcxteUOneComm 
(Ibotnote continucs) 
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conditions and best understand the nuances oftheir own communities. Indeed, LFAs have a 

statulory obligation to ensure that a reasonable period is allowed for construction to be 

completed throughout the proposed service area. i’ As long as the LFA has met its statutory 

obligation by including a provision in thc franchise requiring construction that will ultimately 

result in a “substantial overlap” olservice areas according to an established timetable, that 

timetable must be considered rcasonable. It would be counterproductive for the Commission to 

engage iii second-guessing on a case-by-case basis whether the LFA’s adoption of a 3 ,4% or 6- 

year build out requirement is “reasonable” for its particular community. Thus, any buildout 

timetable that has been approved by thc Ik’A should be deemed to satisfy the test. 

‘The proceeding also providcs the Commission with a convenient opportunity to resolve 

thc issues raised by the Petition for Declaratory Ruling filed last spring by Grande 

Communications, lnc. (“Grandc”).” As discussed above, Section 76.907(c) of the 

Commission’s rules requires competitors to provide numerical totals regarding subscriber reach 

and penetration within I5 days of a cable operator’s request. Grande requested clarification as 

to whether it was obligated to provide such information once Time Warner Cable had already 

tiled a petition seeking a finding of effective competition using the LEC test. In its filing, Time 

Warner Cable had pointed out that the 1,HC.s penetration should no1 he relevant in  LEC test 

merger to be consistent with antitrust priiiciplcs, tlic Commission noted that its ‘.priority is to 
protect cornpctition. not compctitors. for the benefit of consumers.”). 

” 4 7  U.S.C. 5 541(a)(4)(A) 

.See Grumfe Corn,izimicc2rif,n.c, hi.. ~ Petition for Declaratory Ruling on the Application of 47 
C.F.R. $ 76.907(c) to a Pending Petition Tor Detcrmination of Effective Competition Under the 
L13C Test. CSli 5869-C (filed Mar. 12, 2002). 

<.I 
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In opposition, both Grande and the City of Austin argued that the Grande’s penetration 

is not only relevanl, it is dispositive.” 

Remarkably, despite making this argument, Grande refused to provide current subscriber 

totals, using Time Warnet- Cable’s assertion that the information is not relevant for purposes of 

the I I C  test as a pretext. The Commission properly favors full disclosure of relevant facts by 

[lie arfectcd parties in cl“fcctive competition proceedings.” Because of Grandc’s stonewalling, 

7‘imc Warner Cable has bccn unable to update the record. To end Grande’s gamesmanship, the 

Commission should clarify that in a LEC test proceeding, a cable operator may request and 

obtain a competitor’s subscribership information pursuant to Section 76.907(c) where an 

opposing party, such as the I,EC or a franchising authority, has raised a lack of penetration as a 

defense. 

By inaking the foregoing clarifications and adopting the proposed minor changes, the 

Commission’s actions will serve to align the effective competition process with today’s 

cornpetitivc rcalities, ensure access to information necessary to meaninglully assess the specific 

competitive situation rclative to particular communities, and streamline the administration of 

etfective competition rulings. 

,See Time Wurner Enier.iuinmen/-Au’vunce~j~’ewhouse Purinership, Petition for Special Relief 

See Oppo,\i~ion liled by Grande ( l i led Jan. 9. 2002) and flpposition filed by the City of Austin 

i 4  

(Austin, Texas). CSR 5701-E (filed May 1 I ,  2001). 

(filed Jan. 31,2002). CSR 5701-E. 

5 s  
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11. GEOGRAPHIC RATE UNIFORMITY 

A. Geographic Rate Uniformity Allegations Require Case-by-Case 
Adjudication. 

In its comments, Everest Midwest LLC d/b/a Everest Connections (“Evercst”) urges the 

(’ommission to usc this rulemaking proceeding to rcsolve various pending cases involving 

geographic rate uniformity 

petitions for special relief sceking determinations of elfective competition for specific cable 

sj’stems which have been opposcd by an overbuilder such as Everest. Each of the proceedings 

cited by Everest have been fully briefed, and one has even bcen decided recently.” In 

connection with its questionahlc et‘forts to seck resolution ofthese pending cases in this 

rulemaking, thercby evading the ex purle restrictions“ and carefully crafted procedural 

I-cquiremcnts set forth in Section 76.7 ofthe Commission’s rules, Everest urges the agency to 

respond to iiuincrous leading questions that apparently have been deliberately phrased in an 

effort to elicit thc responses desired by Evcrcst. Upon even cursory analysis, it is evident that 

Everest’s questions are bascd on faulty legal and factual premises.60 

Most of these disputes involve incumbent cable operator 

’(’ See Cublevision nfBosron, lnc.. I 7  FCC Kcd 4772,TI 12- IT; (2002). 

Everest Comments at 2-8. 57 

Al/rio (:‘ommimicurion.s, lnc. 11. Adelphiu C’ommirniculions C‘orporuiion, c x  

3 172 (Media Bur. rel. Nov.15. 2002). 
:SR 2-R. 02- 

To the cxtent Everest is allempting to make substantive presentations involving non-exempt 
proceedings iri order to affect the outcome ofrhose proceedings, such actions would constitute 
direct violations of the Conimission‘s espurte rules. See 47 C.F.R. 5 1.1208. 

60 For cxalnplc. the first qucstioli posed by Everest is premised on Everest’s assertion that “there 
is no dispute between incumbent cable operators and LECs that the incumbent must show that 
the 1,EC’s system ‘substantially ovcrlaps’ the incumbent’s systctn before the illcumbent will be 
deemed to be subject to effective compctition.” Everest Comments at 4. ‘1’0 the contrary, as 
Time Warner Cable has shown in Section 1.1) o f  these reply comments, the Coinmission has 
clctcrniincd that a I .F:C’s prcscncc can havc conipetitive consequences long before its 
construclion is substantially complck 

59 

20 



The Commission should decline Everest's invitation to resolve the cited special relief 

proceedings i n  the context ofthis rulemaking. Time Warner Cable certainly agrees that several 

of the proceedings cited by Everest have been pcnding for substantial periods and are ripe for 

decision. However, each such proceeding involves a unique set of facts and circumstances, and 

thus each case is hest resolved on thc basis of tlic individual record developed in the applicable 

proceeding. 

Indeed, given the complcxity of  inany ofthe issues and the particularized factual 

situations presented, it is apparent that this rulemaking proceeding is not the proper forum for 

resolution of such cases. For example, in several cases, Time Warner Cable has noted that 

various claims relating to geographic rate uniformity are baseless because they involve 

promotional discounts." Everest concedes that promotional offers are exempt from the 

geographic rate uniformity restrictions."2 Such pronlotional rate issues are highly fact specific i n  

terms of pricing, eligibility, terms and conditions, marketing, ctc. and therefore are best 

evaluated on the record developed through an adjudicatory process. Moreover, Everest's request 

for a rigid 12-month limit on thc availability of promotional discounts would not only 

unreasonably restrict the ability of consumers to reap the benefits of competition, but it would 

inhibit the Commission's discretion to evaluate the reasonablcncss of particular promotional 

offers on the basis of the unique tacts and circumstances of each situation. Similarly, Everest's 

.See Time Ftivner Enteviuinnien/-~~lvcmce~Newhoirse Pavineuship, Petition f iw  Special Relief (1 1 

(Austin. TX), CSR-5701-E (filed May I 1 ,  2001); C'omploint efEvere.Pt Conneclions (Kansas 
City. MO), CSR-5845-R (tiled I'ch. I .  2002). 

h? Cvcresl Coninicnts at 6. 
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suggested requirement that promotions be marketed throughout the applicable franchise area 

would s e r x  to eviscerate promotions as an exception to the geographic rate uniformity rule.h3 

H. Section 76.984(a) of the Commission's Rules Should Be Amended in Light of 
CPST Deregulation. 

Consistent with the Commission's intent as expressed in the N P R M t o  revise its "cable 

iclcvision rate regulations in light of thc March 1999 end oEcable programming service tier 

regdation."'4 Section 76.984(a) of thc Commission's Rules should be amended to delete the 

reference to cable programming scrvice tiers ("CPST"). Given the March 31, 1999 sunset of 

CPST rate regulation, Section 623(d) ofthe Act and Section 76.984 which implements it, very 

clearly now only apply to the basic service tier and associated equipment. This [act has been 

reccntly recognized by the Commission: "Section 76.984 of the Commission's rules prohibits 

incumbent cablc operators from engaging in geographic price discrimination with respect to 

programming in thc basic tier, in the absencc of effective ~ompetition.""~ llowever, the text of 

Section 76.984 still does not reflect this change. Time Warner Cable therefore urges the 

Commission to amend Section 76.984 of its rules accordingly 

Updaling the rule will avoid any unnecessary confusion about whether the geographic 

uniformity requirement lcgally applies to CPST rates. Indced, contrary to claims by some: 

Siniilarly, the Commission should reject 6vcrest's proposal to adopt "predatory pricing" 
regulations for rcsidential cable rates. Evercst Comments at 7. There is simply no statutory 
jurisdiction for the Commission to wade into the complex issues that would result from 
cntcrtaining such predatory pricing complaints that involve issues better handled by the relevant 
anlitrust agencies. See Applica/ions,fo/. Con.sen/ to /he li-ansfir of Control oflicense.s.fiom 
('oincasl Curpoi-rrlion and AT'&T C'orp., Trun.s/iru.,ur.c. IO AT&T (:urncusl Corporu/ion, 
7iun.sfiree. Memorandum Opinion and Order, FCC 02-3 10 (re]. Nov. 14, 2002), at  7 122 
( "A  7;~T'C'oincu.sl Order"); ilrinslr-ong C'oinnziiniccrlioiis, h c .  v.  Mount P leas.an/ ;li)M>ti.Yhip, P A ,  
16 TC'C 1039- n. 34 (Cable Ser. Bur. 2001). 

1,.; 

,See NRP A4 at f I 

See ,1T&KC'onlcu,sl Oi-der a(  n.325. 

64 
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Section 623(d) does not “by its express terms” or otherwise cover ”uniform pricing of both basic 

service and thc cable programming service tiers.”66 In Time Warner Entertainmenr Co. v.  FCC, 

rhe D.C. Circuit held that the geographic uniformity requirement “is clearly a form of rate 

rcgulation“ under Section 623 and therelhre the requirement may only be applied to rates which 

ihemsclves are s h j e c t  to rate regulatioii undcr Seclion 623.” Thus, the requirement does not 

apply to any services offered by a cable system that is subjcct to effective competition because 

ils services arc no longer subject to rate regulation under Section 623.68 Likewise, the 

requirement docs not apply to any cable servicc, such as a pay-per view or a premium service, 

h a t  has been cxplicitly excluded from rate regulation under Section 623,6’ and i s  also not 

applicable to unregulated services such as cable modem service.” Givcn the March 31, 1999 

sunset of CPST rate regulation, Section 623(d) now applies exclusively to the basis service tier 

a i d  associated equipment, but no longer applies to CPST or to packaged offerings involving 

discounts to unregulated components of such packages. 

When the Commission promulgated Section 76.984(a) to implement the “geographically 

uniform rate structure” provision of Section 623(d), the Commission concluded that “Section 

623(d)’s focus is properly on regulated services in regulated inarkets.‘”’ At the time, the rule 

was drafted to reflect that regulated services included both basic service and cable programlning 

service. lhe  rule has never bccn updated in light of the fact that rate regulation, and thus the 

geographic uniformity restriction. now applies onl\. to basic cable service and associated 

Everest Comments at 5. 
56 F.3d 151. 190.191 (D.C. Cir. l995). 

Id. 

.Sw Role Order at 11 42 I .  

Kniz.vo.v (’i& (‘trhle Purlners . 16 FCC I<cd 1875 I .  7 10 (Cable Serv. Bur. 200 I )  

h(l 

67 

00 

70 

23 



equipment. Thus. the Commission should take this opportunity to dispel any further confusion 

about the current state of the law by revising Section 76.984(a) such that it is fully consistent 

with Scction 623(d) and thc March 3 I ,  1999 sunset of CPST rate regulation, as well as with the 

court’s decision in Time Wwner Bnrerruinmeni Co. 11. FCC:. 

111. BST CHANNEL ADDITIONS OR DELETIONS 

In the NPKM, the Commission acknowledged that “operator and franchising authority 

practices with respect to channel deletions and channel movements have varied considerably” 

due to disagrcenients over the scope ofthe sunset provision in Section 76.922(g)(8) of the 

Commission’s r i ~ l e s . ~ ~  That sunset provision plainly states that “Paragraph (g) of this section 

shall cease to be effeclivc on January 1, 1998 unless renewed by the Commi~sion.”~’ The 

provisions terminated on (he face ofthis sunset provision include Sections 76.922(g)(4)-(5), 

which required a pro-rata “residual” adjustment when channels were deleted fi-om the HST or 

shifted between the BST and CPST ‘l‘hc fact that the Commission never acted to “renew” these 

provisions prior to January I ,  1998 is beyond dispute. 

Stating that the intent o f  the sunset provision “has been the subject of some debate,” the 

Commission solicited comment on how its rules regarding the impact of channel line-up changes 

on regulatcd rates should bc ”rcvised or interpreted,” including whether the “pro-rata” rate 

adjustmeni methodology contained in Scction 76.922(g)(4) should be “rein~tated.”~’ The 

Commission also attempted to c h i & ,  on an interim basis, how rates should be adjusted to 

Ktrle Order at 7 42 I (emphasis added). 71 

11 

’ -  ‘“KM at yqi 16, 5 5 .  

’’ 47 C’.F.R. 4 76.922(g)(X). 

id. at qy I 5, I x, 20. 71 
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account lor BSI‘ chamiel  change^.^' However, less than two months after issuing this interim 

clarification, the Commission, 011 its own motion, rcconsidered its decision, acknowledging that 

cable operators reasonably could have understood the sunscl provision to have eliminated the 

pro-rata residual adjustment methodology.” 

Notwithstanding lhe foregoing, NATOA has attacked lhc Commission for suggesting that 

i t s  rules wcre at all ambigiious and for offering any relief to cable operators who acted in 

reasoiiable rcliancc on the plain language of a published FCC reg~lat ion.~’  Furthermore, 

NATOA targets Time Warner Cable specifically, suggesting that Time Warner Cable’s strict 

interpretalioii and application of the sunset provision in cases involving the movement of 

channels from BST to CPST was “absurd” and “could noi have been adopted by Time Warner in 

good faith.”7x The ad hominem accusation leveled by NATOA against Time Warner Cable is 

particularly disappointing and beyond the pale of reasonable advocacy, cspecially given that it is 

based on willful distortions ofthe language and history of Section 76.922(g) by NATOA. 

First, in applying a straight-forward interpretation of the sunset provision, Time Warner 

Cablc simply was following the plain language of Section 76.922(g)(8). That language expressly 

states that the sunset applies to ’-Paragraph (8) of this section,” without limitatioii to particular 

portions of paragraph (g). Thus, under well-settled principles o f  statutory and regulatory 

conslruclion. Time Warner Cable was absolutely justified i n  reading the sunset provision as 

terminating. inter a h  the residual adjustment provisions i n  Section 76.922(g)(4) and (5). 

Id. at 7 5 5  

See In rhc Matter 1?/ Revi.rion.r io (~.‘Lrhle Television Role Regula!ion.s, Order, 17 FCC Rcd 

NA’I‘OA Coninients at 40-46. 

7 s  

7 h 

15974, 7 2 (2002) (revising 1 55 ofthe NPRM) ( “ R ~ i i e  Regulation Rulemuking Order”). 
7 7  

’’ NATOA Comments at 42-43 (emphasis in original). 



Indecd, adopting an interpretation of  the plain language o l  Section 76.922(g)(8) that effectively 

would insert within it a condition preserving certain provisions of  Section 76.922(g), while 

allowing others to sunset: “is not to construc the [provision] but to amend it.”’” NATOA 

chasliscs those who seek to abide by the plain language of FCC regulations as overly 

..IitcraIist.”’” 

NAI‘OA specifically accuses Time Warner Cable of acting in bad faith by relying on the 

plaiii language o f  Section 76.922(g)(8), suggesting that Time Warner Cable was attempting to 

lake advantage ol’a “typographical error.”” This contention on the part of NATOA simply is 

not credible. The language of Section 76.922(~)(8) at issue has existed unchanged as part of the 

Commission‘s rules sincc 1994. Moreover, in  its 1999 “regulatoly streamlining” proceeding, the 

Commission rejected a specific request that i t  adopt language clarifying that the sunset provision 

did not terminate all of thc provisions of Section 76.922(g).” In othcr words, the Commission‘s 

actions since 1994 arc completely consistent w i t h  the conclusion that the broad scope of Section 

76.922(9)(8) was intentional, not accidental.” 

’“See De/roil Trusl C‘o. 1’ The Thonzus Bnrlum, 293 U.S. 21. 38 (1934) 

NATOA Comments at 42 

Id. 

See In [he !Matter (If1998 Rienniul Regiilatorji Review) -- Streamlining of Cable Television 
,Ser.r’ice.t Purr 76 Public File antiNo~ice Reyuirernenl.c., Report and Order, I4 FCC Rcd 4653, 
7 3 1 (1999) (“Public File S‘lreumlining Order”). 

As indicated, in the NPRM, the Conimission raiscd the issue of whether the pro-rata residual x: 

adjustment methodology should be “reinstated.” NPRMat  7 20. In the regulatory streamlining 
rulemaking, the Commission made a similar comincnt, noting that the requested “clarification” 
oI‘Section 76.922(g)(8) requircd “reinstatement“ of the provision in question. See Public File 
Slrrumlining Order at f 31. Bolh of these Commission pronouncements arc wholly consistent 
L b i t h  the view that Section 76.922(g) sunscl i n  its entirety on January 1 ,  1998 i n  accordance with 
its express terms. 

xi1 

X? 
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Second, even if there was reason to look outside the plain language of Section 

76.922(g)(8) i n  order to establish its meaning, the evidence overwhelniingly supports the 

conclusion that Scction 76.922(g)(8) means precisely what i t  unquestionably says. This evidencc 

includes not only the above-described refusal by the Commission to ‘‘fix’’ the provision in the 

regulatory streamlining provision. but also the adoption by the Commission of several rate 

decisions denying cable operators any adjustment (other than external costs) for channels added 

aRer January I ,  1998.“ Illhe Cornmission did not intend Tor all of Section 76.922(g) to sunset 

on January 1. 1998, including the residual adjustment provisions, these cases would have been 

decided differcntly. 

NATOA simply ignores this record and points instead to language in the rulemaking 

order that accompanied the adoption ofthc sunset provision in 1994.85 According to NATOA, 

.. 

,See. e.g., C‘os C‘uble ~jLoui,ricinu Metro Syrtem, 13 FCC Rcd 24246,1 8, n.15 (Cable Sew. 
Bur. 1998); C’uble .Michigan, lnc , I3 FCC Rcd 24228, 7 5, n.1 I (Cable Serv. Bur. 1998) 
(explaining disallowance o f  adjustment by refercncing Section 76.922(g)(8) sunset provision). 

’’ NATOA Comments at 40-41 (citing In the Matier oflmplementation ofSeclions ofthe Cable 
Te/evisioti Con.siimer Prokclion und Cornperi/ion Act of I YY2: Rate Regulation, Sixth Order on 
Reconsideration, Fifth Report and Order, and Seventh Notice of Proposed Rulemaking, 10 FCC 
Rcd 1226,198 (1994)). 111 a vain effort to show that the sunset provision did not apply to the 
pro-rata residual methodology, NA’rOA also cites a decisioii issued by the Cable Services 
Hureau granting a stay o f  a local rate order in which the fi-anchising authority ruled that the pro- 
rala residual rulc had been sunset by Section 76.922(g)(8) and that the cable operator could not 
increase its BST rate when it shifted a channel to BST from CPST. NA-l-OA Comments at 40, 
11.80 (citing TCI C’uh/evi.rion ~fflrr//u.s, lnc., 14 FCC Kcd 9252 (Cable Serv. Bur. 1999) 
(“Fumzers Brunch”)). Reliance on this decision is misplaced. As the Commission has 
consistently noted, including i n  the Fccl,mer.c. Brunch case itself, in cases in which other elements 
strongly favor interim relief. thc Commission may exercise its discretion to grant a stay without 
establishing whether the pelitioner is likely to succccd on the merits. Id. at 7 2;  see also 
(~krhievision (Jf’h’ew York. CI.  ul., 10 FCC Rcd 12279 (Cable Serv. Bur. 1995) (granting stay of 
rate order without any assessment ol‘likclihood of success on the merits in light of potential for 
irreparable harm to operalor (who would not be able to recover revenues lost due to a forced 
rollback and/or refund payments) and the absence of harm to consumers (who can be made 
whole, ifnecessary, by refunds with interest)). ln any event, the Farmers Brunch stay order 
cssentially lost any precedential value il might otherwise have had when the Cable Services 
Btireau: a year after granting the requested stay. granted ajoint motion filed by the LFA and the 
(footnote continues) 

X 1  

27 



the discussion surrounding the adoption of the sunset provision suggests that the Commission 

intended lor paragraph (g) to “ r e v d  to the former language ofthat section.”86 IIowever, to the 

extent that NATOA is suggesting that thc former language of the rule would include the pro-rata 

residual adjustment methodology, [hey are again willfully misrepresenting the rule‘s history. 

As the ,VPKMmakes clear, the pro-rata residual adjustment methodology was first 

adopted in the same order as the CAPS adjustment rule and the sunset provision itself.*’ Thus, 

the “former language” that NATOA claims survived the sunset was the “pel- channel” (or “Mark- 

up”) methodology first adopted in the Second Order on Reconsideration, Fvurrh Repor1 and 

Order, und Fifth h’oiice of Proposed Rulemaking,” not the pro-rata residual. 

Recognizing that the per channel adjustment rule was the “former” rule in effect prior to 

the adoption of hoth the sunset provision and thc pro-rata residual methodology, the Commission 

ackd IO clarify its interim methodology for adjusting rates to reflect channel line-up changes so 

its lo -‘grandhather“ rak  adjustments based on the per channel adjustment approach.” As 

indicated, NATOA believes that the Commission, in adopling this clarification, is “facilitating 

evasions” of its rules by cable opei-ators. At the same time, NATOA asserts that the clarifying 

order is evidence that Time Warner Cable’s position regarding the scope of the sunset provision 

cable operator to voluntarilq withdraw and dismiss the pending appeal ”without benefit of- 
substantivc Commission review.” 7C’/ Cuhlevision of Da11ci.y Inc., 15 FCC Rcd 10889, 7 1 
(Cable Sew. Bur. 2000). Indeed. the fact that the case remained pending for a year before it was 
withdrawn ~ notwithstanding the Commission’s assertion that it expected ”to address the merits 
of the operator’s appeal quickly” - indicatcs that the substantive outcome of the case was not as 
clear as NATOA seeks to imply. 

*‘ NATOA Cornmenis at 41-42. 

MPRbYat 117 12-13. 55. 87 

‘‘ 9 I’CC Rcd 41 I O  (1994) (‘‘Scco17d Rec.o,7,sideernlion Order”) 
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is “li-ivolous” and that ‘lime Warner Cable could not ”conceivably have believed” that it was 

allowed to move channels from (he EST to the CPS‘l’wiihout at least applying the per-channel 

ad,iustment methodology.”” 

Again. the argument advanced by NATOA ignores the very plain language and history of 

the rcsidual rule and the sunset provision. Time Warner Cable’s approach, which has been to 

adjwit its rates to reflect the reduction in  external costs associated with the movement of a 

channel or channels from the BST to the CPST, is absolutely consistent with the plain language 

of Section 76.922(g)(8), which nowhere provides for the resurrection of the per-channel 

adjustment n ie thod~logy.~’  Furthermore, Time Warner Cable’s approach is completely 

consistent with, and dictated by, the decisions cited above in which the Commission itself, citing 

the sunset provision, refused to permit operators to take per-channel adjustments after December 

31, 1997.’* In short. ‘rime Warner Cable’s position was not in any way frivolous or indicative of 

bad Pdilh 

To conclusion, ‘Time Warner Cable submits that, as proposed by NCTA in its comments, 

the C‘onimissioii should “grandfather” existing rate calculations made on the basis of a good faith 

interpretation of Section 76.922(g)( S), including calculations that, consistent with the plain 

language oftlie sunset provision and the Commission’s own decisions, do not include any pro. 

rata or per-channel residual adjustment Tor the deletion of BST channels or the movement of 

NA’I’OA Comments at 44-45. 00 

‘)I Insofar as NATOA suggests that Time Warner Cable could not have believed that neither the 
pcr-channel nor pro-rata residual adjustment methodology survived the sunset of Section 
76.922(g), i t  should bc notcd that the per-channel methodology itself was not adopted until the 
St.cond Kcconsideruiioi? O d e r ,  nearly a year after the initial rate rules were implemented. See 
h’PKrl4at 7 I ? .  
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BST channels Lo CPST." T i m  Warner Cable also supports NCTA's proposal for the adoption 

of a iiew rule that would apply the per-channel adjustment methodology (determined without 

tcfcrence to unregulated CPST channels) on a going forward basis to BST channel additions, 

delelions. and shifts on an equal basis."' 

.__ 

See. e . ~ . ,  (~'oY ('uhle uj'Loui.titma Meiro ,Yy,r/cwz, .SUI)I'U; C'ublc Michigan, Inc., .sup,-n. See ul.to 
/'uh/ic File ~Yfreurnlining Order at 7 3 1 (refusing to "reinstate" per channel adjustment 
niethodology which had bcen suiisei by Section 76.922(g)(8)). 

9 2  

NCTA Coinments at 4-5 

See ulso Comcast Comments ill 24-28; Cablevision Comments at 5-6; Cox Comments at 12- 

'21 

94 

15.  
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CONCLUSION 

Time Warner Cable reiterates its agreement with NCTA and others who suggest that the 

Commission's rules and policies relating to the regulation of cable rates can and should be 

updated in light of the sunset of CPST rcgulation without a major rewrite. Time Warner Cable 

endorses the proposals by NCTA to clarify and fine-tune numerous aspects of the Commission's 

cable rate regulation rules. Specifically, 'l'ime Warner Cable urges the Commission to adopt the 

various suggcstions, set forth in detail in lhese reply comments, for streamlining the process for 

effcctive competition determinations; to revise Section 76.984(a) of its rules to delete the 

outdated rcl'erence to CPS-T; and to establish logical and easy to administer 

regulations to govern rate adjustments flowing from any future additions or deletions of channels 

from BST. 

Respectfully submitted, 

TIME WARNER CABLE 

StevenN. TcplitL 
Vice PresidentiAssociate 
General Counsel 

AOL Time Warner Inc. 
800 Connecticut Avenue 
Washington, D.C. 20006 
202-530-7883 

Arthur H. Harding V 
Seth A. Davidson 
Craig A. Gilley 
Lisa Chandler Cordell 

Fleischman and Walsh, L . L P  
1400 16'h Street, N.W. 
Suite 600 
Washington. D.C. 20036 
202-939-7900 

Its Attorneys 

Dated. December 4. 2002 

l i l ( 1 9  1 1 ) 0 (  
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EXHIBIT A 



D I R E C T V  

February 28,2002 

M e r r i l l  S .  S p i e g e l  

V i c e  P r e s i d e n t  

G o u e  r i i  rn e n t A f  I a i 1 5  

Arthur H. Harding, Esq. 
Fleischman and Walsh, L.L.P. 
1400 Sixteenth Street, NW 
Washington, DC 200036 

Dear Mr. Harding: 

I am writing in response to you letter of February 13, 2002 to Robert M. Hall, General Counsel 
of DIRECTV, Inc.. regarding data your client, Time Warner Cable (TWC), is seeking to obtain. 

The data sought by TWC, pursuant to 47 C.F.R. 5 76.907(c), is currently available, in a 
complete and accurate form, through the SkyTRENDS program. It is my understanding that 
while the difficulties of dealing with and verifying the multimillion-field ZIP+4 databases have 
occasioned delays in the past, that is no longer the case. I can assure you that SkyTRENDS 
receives accurate and complete data files from DIRECTV. 

The numbers that TWC requests for purposes of preparing effective competition petitions are 
available within 15 days of a valid request. As you are aware, such a request must include 
complete and accurate information on the ZIP+4 areas covered by each franchise area under 
consideration. If such data is not easily obtainable by TWC, the SkyTRENDS program can offer 
assistance in compiling it. 

Because the ZIP+4 data TWC is requesting is currently available through SkyTRENDS, 
DIRECTV will refer your requests to that program. 

Sincerely, 

Merrill S. Spiegel 

cc: Robert M. Hall 

5 5 5  1 1 t h  S r r e r t  N W  S u i t e  8 1 0  W a s h i n g i o n  O C  2 0 0 0 4  P h o n e  2 0 2  6 2 4  2 2 0 1  F a r  2 0 2  6 2 4  2 2 2 2  
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EXHIBIT B 



T R E N D S  

ZIP Code Identification Methodology 
How It Works 
SkyTRENDS uses a two-stage process for identifying and mapping 5-digit U.S. Postal 
Service ZIP codes to cable franchise areas. 

First, our cable clients provide SkyTRENDS with a list of franchise areas, associated 
counties and franchise type (city, village, town, unincorporated county, etc.). 

Using Census boundary files and U.S. Postal Service ZIP code boundaries, 
SkyTRENDS maps all 5-digit ZIP codes to each franchise area. Because ZIP codes and 
place boundaries are managed by two different Federal agencies with two distinct 
purposes, these boundaries often do not match. 

In order to find all of the ZIP codes associated with a franchise area, SkyTRENDS. using 
3rd party mapping software, searches to find all cases where a ZIP code boundary 
intersects a franchise boundary. This results in a list of ZIP codes that are either wholly 
within, partially within or border on a franchise area - the "found set." 

In addition to this "found set," the process also produces, for each ZIP code, the total 
square mileage of that ZIP code and the square mileage, which falls within the franchise 
area. This, in turn, yields a % overlap of the ZIP code in the franchise area. 

SkyTRENDS does not provide direct-to-home (DTH) satellite subscriber reporting in 
cases where a ZIP code's geographical overlap into a franchise area is less than 1%. 
We assume, for purposes of this reporting, that these reflect the situation of a ZIP code 
simply bordering on -but not actually within or a part of-the franchise area. 

The Soitware 
The SkyTRENDS ZIP code identification process uses DynarnapB/5-Digit ZIP Code 
boundary software and StreetProB boundary software. 

The DynamapB 5-Digit ZIP Code data product is a graphic representation of the ZIP 
Codes assigned by the US .  Postal Service. The ZIP Code maps cover all fifty United 
States and the District of Columbia. The source of these data is Geographic Data 
Technology, Inc. (GDT). GDT created these data using a combination O f  Its 
DYNAMAP/2000 data, the United States Postal Service (USPS) ZIP+4 Data File, the 
USPS National 5-Digit ZIP Code and Post Office Directory, USPS ZIP+4 State 
Directories, and the USPS City State File. The ZIP Code data is updated quarterly. The 
United States Postal Service has contracted directly with GDT to map all ZIP codes. 



T R E N D S  

StreetPra was developed from Geographic Data Technology's (GDT) proprietary 
database of information, which was originally developed from U.S. Census Bureau's 
TIGEWLine files, and significantly enhanced from GDT's 5,200 data sources. The 
StreetPro software is updated annually. When running ZIP Code identification reports or 
ZIP+4 reports, SkyTRENDS always references the Census Bureau's Geographic 
Change Notes at http:lleire.census.qov/pop~~~alchives/files/boundary.php for any 
changes since the last updates. 

Data Considerations 
It must be recognized that the U.S. Postal Service adds, deletes, splits or otherwise 
modifies dozens of ZIP codes each month and these changes will not always be 
reflected in our identification reports due to lag times in software releases of the 
quarterly updates of Dynamap's 5-digit ZIP code files. Moreover, discrepancies among 
U.S. Postal Service files can occur, and ZIP codes and Census areas are managed by 
different agencies and are based on different methodologieslgeographies, which can 
lead to boundary layering difficulties. Thus, while no known source can provide results 
that are always 100% accurate, we feel that our ZIP code identification process is the 
best available option for identifying franchises and their associated ZIP codes. 

Please note that, as with our ZIP+4 reporting, the accuracy of the results will depend in 
large measure on correctly identifying the franchise areas at the outset. 
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T R E N D S  

June 11.2002 

Gary R. Matz, Esq. 
Assistant General Counsel 
Time Warner Cable 
290 Harbor Drive 
Stamford, CT 06904-221 0 

Gary: 

This letter should serve to confirm that SkyTRENDS does not, under any 
circumstances, break out its direct-to-home (DTH) subscriber counts by provider. 
DTH counts are always provided as an aggregate total of Dish Network, DirecTV 
and C-Band subscribers by franchise area. 

If you have any questions or concerns, please don’t hesitate to call. 

Sincerely, 

&us Larson 
SkyTRENDS 
(303) 271-9960 

www.skyretaiier.com 

www.skytorum.com 

http://www.skyretaiier.com
http://www.skytorum.com


CERTIFICATE OF SERVICE 

I ,  Kyle A .  Baker, a secretaty at the law firm of Fleischman and Walsh: L.L.P., hereby 
certify that copies o l  the foregoing ”Reply Comments” were served this 4th day of December, 
2002. via first-class mail. postage prepaid. upon the lollowing: 

W. Kenneth Ferree; Esq.* 
Chief, Media Bureau 
Fcdcral Communications Commission 
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City Manager 
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Austin. TX 78767 
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Carol Gonzales 
City of Shawnee 
I 1 I O  Johnson Drive 
Shawnee, KS 66203 

Marvin Rainey, Esq. 
Kainey & Rainey 
6700 Antioch, Suite 420 
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Counsel for the City of Shawnee, Kansas 

Bill Geary 
Assistant City Attorney 
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